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SHARIAT PETITION NO 8/1/2001

FAZAL AKBAR KHAN

Vs

-SECRETARY OF LAW

1 ~ Under article 203 D of the constitution, the petitioner Fazal
Akbar has filed this Shariat petition through_'J'an Muhammad Advocate -

challerigr'ng' section 26 of the'-~lirr_1\itat-ion' act1908 and section 15 of the

Easement act 1882 fbemg centra"dictory; to the ‘Is‘lamie "injunct:ions as

" appeared in the Holy.Quran. and Sunnah of the Hoiy Prophet peaee'be
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upon him.

S R It is pertinent to refer here. the provisionis of the. FSC .

- procedural rules 1981 with regard to filling Shariat petition-s“ m the Federal '

. — !

Shariat Court. Under sub s'ectio-n‘2 of ‘éectiqn 7 it has been mentioned that

. where a petrtloner claims more than oné law or provision thereof to be
. P ___._d-——'——-—'—“'“"""_""""—'m‘"“ )

repugnant to the mjunctlons of Islam, separate petition in respect of each
—*.M )

_HH___._-——-—

. " law is necessary._‘Secdndly' it is also the responsibility of the petitioner--
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- under f, g and h of the section 7 of the Procedural rule1981, to mention
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to mention the grounds of Iepugnancy and state in support of such
C\_’__\_/ : '
grounds, the relevant verses of the Holy Qgran and traditio.ns of the Holy
Pl;ophet i)cace be upon him and also present a list of books specifying the
pages to be cited during arguments. In the mentioned case the peﬁu'oner

has not fulfilled these requirements.

3. Under Section 26 of the Limitation Act1908 and Section 15

’

of the Easement Act, where a person enjoys Easement rights over a

property owned by a private individuals, it becomes absolute and

indefeasible if such right is enjoyed for a period of twenty years without

nterruption, while a property over which a right i3 claimed belongs to

Government, the Easement right beéomes absolute after the expiry of a

period of sixty years. I;he contention of the petitioner is that while fixing
—

limitation period,l discrimination has been made between private and

government properties, hence not followed the principle ;)f Masawat

(Equality) as ordained by Islam. According to him, the Limitation period

fixed for private and Govermnment properties with regard to Easement
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‘with the Islamic injunctions.

~ following t:radrtlons of the Holy prophet

» ' ’ |

" nghts must be at par., the differencg ‘made between them is not in line

LB '-\

4 | Regarding the legality of the limitation i, e fixing time limit

i

to bring a suit in the court of law ,_etc, the jurists have re]jed upon the

) . . ‘ .; ) /'{644 i } C.

Whlch remamed~1n possessmn of a person for tl}ree years ‘he will become

the owner of 'that‘thjn_g( AL é"w‘ ) Thrs Tradmon has been reported

0’,‘9

" remained in possession of a person claiming adversely to the claimant for |
ten years, the right ofthe ‘p‘OSSes_.siorl' ‘slh‘all be éuperiof to that of his

claimant opponent( > ':Dd\*"")‘r) Another Tradition reported by Qazi

t‘\

("]

Abu Yousuf in - Kltabul Khlraj is also referred in this regard*“ )“ Bnpe

)\\M "QM“‘”Old and barren land is

-
h

the state _lan,d then of yours'.‘ Aﬁyoﬁeh who cultivates a piece of land, he will -

become its owner. But a person who.takes in possession a piece of barren - -

" land and by putting comerstone’did not cultivate the land for three years,

A

a property of

A “’“‘“‘—’“"\""““'U"“A thing

in Kanzul 1Un1rrrél'_ds 'foilewsww‘ —;&\"’ “\"“"’A thmg which -
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shall cease the rlght @)»3*_:,\12} WS ) It 1S pertment to mention here that

w‘_
I . . '
there is no Quranic verse from which we may derive rules‘ on this issue

‘and the authenticity of the Traditions quoted above has been questioned
~ ! . : “ .

by the august Szip‘reme‘ Court, however the Jurists havg derived arguments

from these Traditions_ _in terms of legalitj_(‘; of the limitation. Apart from
this, the superior Courts have also endorséd.the légality- of the Limitation
in the -light of Islamic injunctions. In Muhammad Ameen vs state tﬁis_

Honorable Couﬂ held that the period of Lumtatlon 1s not repugnant to the

\._.....-—-—ﬁ"""——_'w* = I s

mjunctlons of Quran and Sunnah of the Holy Prophet This settles the
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question of validity of Limitation period in other enactments.” (P.L‘D

i
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1.9.8'1FS(.-3-'75) Iﬁ_. Shariat lPel_:ition-N‘o 3/1 of 1992, Dr Mghmbbd ur Rehman
; vs‘ state, this court th.‘le éxamming' section ‘3_ of Limitatipn act obsér.ved

that ‘we are bf the opifﬂoh‘ih:af the i)rovisi“onf of section 3 is not repugl}‘antl

‘to the mjun;:tig)hs ‘of Islfam.' As it doeé not extingujsh the 'right, it is only an
enaﬁling provision of ‘Law to pre;scribe_ _certain perioc? of Ll.I-l'llltaitiOI.l tg

.-

bring a .suit in.a court of law.” Likewise in shaﬁat Petition Nol1/I"of '



1987, Magbool Ahmad Qurishi vs State, this court while g:xa_mining’
, , _ . /

" Section 28 of the limitation Act had held that Fixing time limit in |

presentation .or "proving paﬁicUlarvclaj'm is not repugnant to the mjunctions
of Tslam. (PLD1989 FSC 89) However when appeal filed before the
- “supreme Court against our judgment on adverse possession, the august’ :

e

Supreme court declared the concept of adverse posses'sioln contradictory

to the Islamic injunctions and Section 28 of the said act was declared.,

repugnant to the Islanuc m]unctlons (SCMR 1991—2063)
M . ]

Racdaita i)
5 . As for as the legality of the Easement right is COn(_:emed, itis -
A j)‘ - ’

- .5\5
appeared in the Holy Quran that _»\AJ “5\' ,:"5\ *Su\.u\_,\...:,\d&\_-)\u

i

d"‘sg ~——u=‘-’ =) t”“"’é',z"m” And unto parents show Lindness and also unto kmdred and

!

orphan and the needy and near neighbor and diétz_mt neighbor and the

~~ companions by your side ‘and the way farer and those whom your right

. ‘
. : - ; - 4
.

' flands own. Verily Allah loveth n.ot. one. who is vainglorious boaéter.(4-36)
. A renowned commentator of the Holy Quran, Allama Qurtubi while

'corflmenting on- this verse writes; This Quranic verse ordains that the

-




(1'9)

* people must respect and (':_oopérate"each" other in temporal matters and day
~ 'to day affairs. If anyone is in need to use the land owned by other for the
- fulfillment of his r_equire;nents, the owner of that land should not restrict

that persong’s VAN ¢ ‘67) Imam Malik has narrated another Tradltlon whlch ‘

e« M% o Sp

B oA il . ' ,
is as under- ”%O\:’\“"”\‘?"&QUNO one can prevent his neighbor from
Fors revet —
using the wall adjacent to him (0}_5 \s\io,é\) The sayings of Hazrat

T B8 s

Umar in terms of Easement'ﬁghts is well known and has always been

given pivotal importance in this respect, who said to one Muhammad bin

Muslima thatc%’{zj”"By God 1 w111 arrange to pass this” canal

"through' your land even not: hesitate to Pass;‘it | th_roplgh your body -~

(. 42 _oA%in ).‘ The detail of above cited quotation is that Dahak wanted to

1and Jowned by one

-Muhammad bin Muslima who despite of repeated request r'efused'to"do \
" so0. Uttimately Dahak approached Hazrat Umar and éomplained agémst

Muhammad bin Muslitha, Hazrat Umar himself
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asked Muhammad b‘iil Muslima to extend feqﬁired facilities to Dahalg, on"-

refusal to do so Hazrat Umar Qrdered to‘construct canal and said “by God "

_ . ao,&‘ ) Jo N
T will pass it even through your stomachk ThlS s1gmﬁes the 1mportance of

Easement rights in Islam.

-

6. | - Itis expedient to clarify here that with the lapse of specified |
: 'penod the nght of an individual does not cease-ﬁ-‘l-‘if---but keeping in
- U\n)l\r;\;’ .

view the Masalih of the people and to avoid false litigation, the judges .

have been ordered not to entertain any petition filed aﬂef‘the lapse of

P

- certain period. As far as the issue under consideration is concerned, it is
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The Jursts have: mentioned three ‘categorie.s bf land and have. fixed
different time limit for each cateéory-to bring a suit before the court of

" law. For the land owned by the individuals,(.2*¢#w) they have fixed 15 -

L)

years and after the lapsé of this specified period, a case filed before the



the lapse. of 36 years. ( a\:&t.e =) (2

-

court of law shall not be heard. For Waqf property (© ~25eel)

~

!
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Waqf or Mlitawali can bring a case before the court of law. The third one
i \ . LI ‘ ' . .

s the land owned by the goi}emmehf ('—/_&)g;; @), If a person enjoys

~ Easement rights over the government property for a peﬁod of 10 years, he -

s

IS X

the jurists have fixed 36 years, within this period the administrator of

will contmue to enjoy thls rlght(g)"S ) however if the question of -

“ownership of the government property aﬁse, the administrator ‘of the

govemment property. shall Ihave a right to approach. the court of law till--

Y:!’ )
G.)—“‘:,_”;\

oy
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“in bringing a suit before the court of law, shall be considered positively.
These issues have been discussed by Ibn Abideen shami also; he further .

~writes that Tmam or a man in authority is empowered to fix time limit in

connection with filing petifions before the court of law and disallow a

. - \b ' .
: Judge to hear a case after the lapse of such penod ( u“dw\-) It is appeared

3819_"19

m the Encyclopedia of quh that the Judges are bound to obey the orders

~ of sultan or Ameer in respect of Limitation period fixed by him. It has

)The Just and legal reasons of delay
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been further mentioned that “the Shariah view point pertaining ' to
. . ' . A

7
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Lmntatxon is based on two thmgs the ﬁrst one IS(‘-‘J\A“Z.&.\?) and the second '

—-—-—n—-u-—a;

one is( éiﬂ—*'ci*). The time linit of 36 years as fixed in connection with -

_me-u&

Wagf properties and ihheritancqié baséd on the Ijthehad of the‘Juris'ts and

L

Imam or a man in authority is not empowered to bring any change in this

specified period. As far as the" s est.is concerned, the Hanafi Jurists are -

s
-

unanimously agreed on the point that the time 11m1t of 15 years as fixed in

.k

connection with hearing certain cases is based -on directives issued by

P30T

| Sultan( N o)
- (’)\’—5 M/
7 It 15 also beﬁinént to mention here the viewpoint of Ulema

~

'rega‘rding- a situation where .about dny matter; there is no- explicit

i -_provisioﬁ available in the Holy-Quran or Sunna of the. Holy brophet‘. In

A

this respect,-‘Allama Rashid writes: In such situation, in which text of the .

-

Holy Quran .and Smllna‘ is not available,»the man in authoritfy would Be

by

responsible to look into the matter according to th Weause .

the Ulul Amr is.the trustee of the peoﬁie. He 1s bound to decide ‘t'ﬁe fnattér' |



with consultation. If they agreed upon a thing and decided the issue

unanimously, it is obligatory to act upon what 'they have decided. (Al

Manar vol 3 p-147j In this respect, a Tradition reported by Baihaqi is
appeared in Adabul Qazi wherein the practice of Hazrat Umar has been

quoted that: If Quranic injunctions and Sunnah of the Holy Prophet were

—

@n about any new born issue, he used to see whether this matter has

—"

— e

been decided by Hazrat Abu Bakr or not? In case of any Judgment, he

WA*MH S e i Ci— —-1'1

used to act in the light of that judgment, otherwise the issue was settled in

[ S P e et

U e T S

*n__\ . ’ o - e
the hght consuitatlons with thh ups scholars and _]lll‘lStS of the country ( j—"’c,ur-’ T
. . - -'e-;:m - ) Uo\“).._‘.)b!._ab-l
W‘W-«hh TR T e LT e R . v ___'_'if__,.-..o

). Likewise Abdullah Tbn Masood had directed to settle any issue in the

light of | judgments delivered by the pious and righteous people of the

e ey

Ufnma( SUS—AB L3 )
L L3208,
8 - . Legislatioh in Islam is based on pu_blic welfare (Maslahe).

The legal maxim in this respect is that ig,s..\» s ?g \n\")"’

-—

(The ruling of a ruler over his subject is based on their welfare.) (Mejella

article sss;This principle defines the limit within which the rulers can

~




Holy Quran, Sunnah

-

o . | ‘maintai_in _
.exercise his powers by formulating laws to /=21 justice and protect the
rights of the people. In support,, the following verse of the holy Quran is

.
- —

referr_ed:..#?%f;\iﬁ&’.%r everyone of you we have ordained a divine

-

law and an open road.” (' 4 s .eso\\\ ) The divine law outlines the area

-,
’

- within which the life of a. Muslim may develop. Within this area, the

‘lawgiver . has conceded to us an 'ope'n road (Minhaj) for temporal

legislation which cpvér the. contingencies deliberately left untouched by

| the Nuss of Quran and Suﬁpa of the Holy Prophe-t.

-

9 The upshot is that wherever basic guidance is not available in the

or the convention of the righteous caliphs, it would

!

!

—_—

be taken to mean that God has left us free to legislate on those points o

according to our best lights. Where previoﬁély enacted laws are present or
the judgment of the pious and righteous( ——s)is there, we are bound to

-

~ adopt them, otherwise the legislative body of the cou;itfy which consist -

ofAhl Hil wal pgd;is empowered fQ,formulate laws without restriction
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~ provided that ‘such legislation is not in contravention of the letter and

“-spirit of the Shariah.

100 | ,’ +In t.he'-' light of aboye_discps_sioﬁ, it is thus conélﬁded that f‘
| the iinpugne_d provdis'ion‘_ of Easement Act. cannot be déclared répugngm to__-.
. the injunctions of Islam The sfflte ‘is empowered_to minimize the existing =
peﬁod (;f sixty year.s keepmgm view th'e Masalih of l.the people; like_wise
| it can be eﬁhanqed if the s_i'tliéﬁon 50 dem_aild_s. "lfhe cﬁteﬁoh of Mgsléha
Fhangeé 111 the chan'gin'g‘c'ircums‘ganc?s.‘.A l?v_v is Justm a time and in a
3 c_ont;:xt'is- unjusf in another tixne and anéth%:r context.
: ‘_ | L— }s{frf'[}”" |
- ' (FAZAL ELAHI QAZI)
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